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USES AND TRUSTS. 


INTRODUCTION, 


The doctrine of usesand trusts, has 
occupied the attention of the most able 
English Lawyers and produced the most 
elaborate works, to understand which a 
long course of study would be necessary. 
Fortunately however there is no neces- 
sity for me to enter into any of the de- 
tails of that doctrine. For example.— 
Before the Statute 1 Richard 3d., Cestui 
que use had no power to convey the 
jand, but by that Statufe he had power 
given to him. ‘Two species of convey- 
ances were then in use, one by the Com- 
mon Law, and the other by the Statute 
each of which had a different operation. 
It would be of no use to explain the 
operation of each. Nor would it be of 
any service to enter into the learning of 
the different species of conveyances 
which the Statute of Henry 8th., usu- 
ally called the Statute of uses gives 
tise to, inasmuch as uses and trusts, 
and all those conveyances which derived 
their effect from the Statute of uses are 
swept away by the Revised Statutes, with 
only a few exceptions as to ‘Trusts.— 
My course is therefore fortunately very 
easy, it is merely to give a general idea 
of the inconveniencies arising from that 
doctrine, which the framers of the Re- 
vised Statute were anxious to remove. 
Those inconveniencies understood, the 
next step will be to get at the intentio 
of the framers of those Statutes and th 
with a little attention we shall be en- 
abled to apply the Statutes in practice. 


* 
The Common Law of England, as it stood on the 
introduction:of uses. 


The Feudal system came into full 
operation in England, shortly after the 


e 








Norman Conquest, for we read in the 
year, Dooms’ day book was compiled, 
all the principal land owners submitted 
their lands to the yoke of Military 
Tenure. 


That system had its origin from‘the 
Northern Nations of Europe and was 
as fellows :— 


The King granted large districts of 
land to his Barons in consideration that 
they should attend his Courts in time of 
peace, and form his armies in time of 
war, and those Barons granted out a 
part of the same lands to other persons 
upon the same conditions. These grants 
were called “feuds” or “fees.”—The 
rent therefore that was paid for the lands 
was suit, and military service, and if 
the tenants did not perform suit and 
military service, they forfeited their 
estates to the landlord. 

The person who granted these lands 
was called “Lord” and the Tenant or 
person who received them ‘YVassal.” 
In the first instance the manner of grant- 
ing lands was by a delivery of posses- 
sion in the presence of the neighbours, 
(for writing was then little known) and 
the evidence of such grants was only in 
the nremory of the neighbourhood.— 
Writing was at length introduced and 
fees began to be bought and sold, but 
still the seller had to go upon the land 
to deliver possession. This was called 
“ Livery of Scisin” and the written con- 
veyance was called “ Feoffment.” This 
was at that time the only method of con- 
veyance. Besides the inconvenience of 
conveyance by livery of seisin, lands 
were not devisable, and were subject 
to many feudal burthens, such as aids, 
reliefs, wardship, Fines. for alienation 
&c. Such was the Common Law before 
the introduction of uses. 
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The origin of uses, what they were, when they were 
introduced, and the purposes which they were in- 
tended to answer. 


By the Roman Law many persons 
were incapable of being constituted 
heirs, or even of taking a legacy under 
the will of a Roman citizen. In order 
to evade this law it became usual for 
testators to constitute some person their 
heir who was capable of inheriting, and 
to annex 4 request tothe devise, that 
the person thus constituted heir should 
give the inheritance to some other per- 
son who was incapable of taking under 
the Will, and in the time of Justinian, 
we find that the trustee was compelled 
by law to execute the trust reposed in 
him. Here then is the origin of a use. 
It is defined to be a confidence re- 
posed in the owner of land, that he 
would permit anothér person to enjoy 
the possession, receive the profits, and 
direct the disposition. 

Uses appear to have been introduced 
in England by the Clergy at zbout the 
time of Edward the 3rd. to avoid the 
Statutes of Mortmain, that is to say, to 
avoid the Statutes passed prohibiting the 
Clergy, who were then Roman Catholies, 
having land conveyed to the church.— 
The Clergy to avoid these Statutes, the 
restrictions upon the conveyance of 
property by the Common Law, and other 
feudal restraints, borrowed from the 
Roman Law, and introduced the method 
of conveying to uses, that is to say, they 
purchased land, and had it conveyed over 
to a lay friend to hold to the use of their 
religious houses. 4 

The Courts of Common Law were 
opposed to uses, and would recognize 
only the person to whom thé legal 
estate was conveyed, whereupon the 
Court of Chancery, (the chancellors of 
those days being Churchmen,) assumed 
a jurisdiction, to compel him, in con- 
formity with the Roman Law, to deliver 
over the rents and profitsto the Church. 
Thus the legal estate was separated 
from the equitable. The friend was 
ealled the “ Trustee” and the church 
the “ cestui que use.” 





The different Statutary regulations relative to them 
from whence sprang Trusts. 


The Clergy did not long enjoy the 


benefit of their ingenuity, for we find 
that so early as the 15th, Richard 2nd. 
an act of Parliament ‘was passed which 
enacted that Uses should be subject to 
the statutes of Mortmain and be forfeitay 
ble like the land itself. 

During the civil commotions between 
the houses of York and Lancaster, uses 
grew almost universal, through the de- 
sire that men had when their lives were 
continually in danger, of providing for 
their children by will, and securing 
their estates from forfeiture. Uses, 
however, gave rise to many evils, for 
when Cestui que use in possession had 
sold the land, the Trustees claimed it of 
the purchaser, and many Chancery suits 
were the consequence. To remedy this 
evil the statute Ist. Richard 3rd. was 
passed which gave the Cestui que use 
the power to convey the land without 
the concurrence of his Trustee. Before 
this statute mind the Cestui que use 
could only convey the use, that is to 
say, the right tb receive the rents and 
profits, and the legal estate was still in 
the Trustee; but by this statute the con- 
veyance of Cestui que use conveyed the 
land as well as the use. The properties 
of a use at Common Law were :—Ist. 
That it was alienable. 2nd. That it 
was descendable. 3rd. It was devisable. 
4th. It was notassets. 5th. It was not 
forfeitable. 6th. A woman was not 
dowable of it. And we have seen that 
by statute of Ist. Richard 3rd. the land 
itself as well as the use might be con- 
veyed. 

Uses, however, introduced a great 
many unforeseen inconveniencies, and 
subverted in many instances the institu- 
tions and policy of the Common Law, 
for estates passed by way of use, from 
one to another by bare words only, by 
which means third persons who had 
rights knew not against whom to com- 
mence their actions. Uses passing by 
Wil, the heirs were diminished by the 
inadvertant words of dying persons. 
Lords lost their wardships, reliefs, mar- 
riages, and escheats.—The King lost 
the estates of aliens and criminals. 
Purchasers were insecure, and many 
other evils followed To remedy these 





inconveniencies the statute 27th Henry 
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Sth was passed, called the Statute of 
Uses. he intention of that statute 
was to destroy conveyances to uses, for 
it in substance declared that wherever 
one person is seized to the use of 
another, the person so entitled to the use 
should also be entitled to the possession 
and legal estate. To make the thing 
more plain, suppose you bought an estate 
and had it conveyed over to Governor 
T. to the use of yourself. Now before 
the Statute of 27th Henry 8th, the legal 
estate would be in Governor T., and the 
equitable or beneficial estate in yourself. 
The operation which this statute had 
was to vest in yourself all the legal 
estate of Governor T., just in the same 
manner as if it were conveyed over to 
you by the common mode of convey- 
ance used in this State. 

But mark, the Statute did not destroy 
uses or prevent the future conveyances 
to uses, but only joined the legal and 
equitable estate together, when a use 
was created, which use when so joined 
is technically called executed by the 
statute. 

But the statute only executed the first 
use and did not extend to the second. 
To take the case again;—suppose you 
had the before-mentioned estate con- 
veyed to Governod T. to the use of 
Colonel G., to the use of yourself. The 
Statute would execute only the first use, 
that is to say, it would vest the posses- 
sion in Colonel G., who would be held 
to be a trustee for you, just in the same 
way as if the estate had been conveyed 
to him to your use before the 27th 
Henry 8th. Thus by the addition of 
half a dozen words the statute was 
evaded, and the estate in Colonel G. 
was called a trust, so that uses under the 
name of trusts were still continued. 





T he consequences of the Statute 27th, Henry 8th. 

It must not be supposed that by this 
little evasion the statute of uses was 
entirely inoperative, on the contrary it 
was attended with important and durable 
consequences on the ee of Real Estate. 
Observe, that whenever ‘a use was 
raised by the statute, it gave cestui que 
use the possession, so that it was only 





necessary to raise a use and the posses- 
sion passed. 

The principal-use of the. statute how- 
ever was not to bring together a pos- 
session and use, but to introduce a 
general form of conveyance by which 
parties might execute their intentions 
and purposes at pleasure, either by 
transferring their estates to strangers, 
or by enlarging, diminishing, or altering 
them, to and amongst themselves, 
without observing that rigor and strict- 
ness of law as was requisite before the 
statute. The different species of con- 
veyance, which the Statute of Uses 
gave rise to are covenant to stand seized 
to uses ;; Bargain and Sale; Lease and 
Release. Deeds to lead and declare the 
uses of Fines and Deeds of Revocation 
of uses. 

But to uses as they existed in their 
best shape, there are, say the gentlemen 
who penned the Revised Statutes, strong 
objections, for, 

Ist. They render conveyances far 
more compled, verbose and expensive, 
than is at all requisite and they per- 
petuate in Deeds the use of technical 
language, which, although intelligible to 
lawyers is to the rest of the community 
amysterious jargon. 

2nd. When. a conveyance to uses, 
creates limitations intended to take ef- 
fect at afuture day, they may be entirely 
defeated by what is technically calleda 
disturbance of the seizin, or in other 
words by a forfeiture or change of the 
estate of the person seized to the use. 

3d. It was frequently very difficult to 
determine whether the uses in a con- 
veyance were so created as to be 
executed by the statute, and whether a 
particular limitation as to take effect 
as an executed use, or an estate at Com- 
mon law oratrust. These difficulties 
say the Revisers must contiriue whilst 
uses are preserved, a constant source of 
litigation. Hence came what we shall 
next consider viz., “The Revise Stat- 
utes.” 





The following recent decision in the 
Court of Queen’s Bench (England,)will 
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be read with interest by those gentlemen | 
who practice in the Criminal Courts.— 


Rea. vs. Parker and others. 
May 26. 


This was an indictment for a conspir- 
acy to obtain and for obtaining goods by 
false pretences. ‘The first count stated 
that the defendants conspired together 
“by divers false pretences and subtle 
means and devices to obtain, and ac quire 
of and from divers liege subjects of our 
lady the Queen, to wit. ‘Thomas ‘Turn 
and David Law, of &c., copartners, Ed- 
mund Fennell & Richard Fennell of &c., 
copartners, John Holmes, John Bead- 
bury, and Jeremiah Greatorcx, of &c., co- 
partners, divers goods and merchandize.”’ 
{The false pretences were then stated.] 
And the jurors &c. [say that the (de. 
fendants) in manner and by the means 
aforesaid, and in pursuance’ of the said 
unlawful, wicked, and fraudulent censpi- 
racy, &c., “unlawfully and fraudulently 
did obtain from the said ‘T. I. & D. L., 

1» F.& R. F., J. H., J. B. & J. G., res- 
pectively, the goods and merchandize 
aforesaid, and did cheat and defraud them 
thereof, to the great damage of the said 
T. T. &c. ’—“The fourth count charged 
that the defendants conspired “by diver 
false pretences and subtie means and de- 
vices to obtain and acquire of and from 
divers liege subjects of our -Jady the 
Queen, divers other goods and merchan- 
dize of great value, to wit., and the great 
value to wit, of $10,000 and to cheat 
and defraud the said liege, subjects of 
the said goods and merchandize &c. 
to the great damage of the said liege sub- 
jects, &c.”(.) At the trial at Guildhall 
before Lord Denman, C. J., the defen- 
dants were found guilty. 

M. Chambers obtained a rule nisi 
that the googs were not laid in the in- 
dictment to be the property of any per- 
son. 

Platt and Swann shewed cause,—The 
conspiracy is the gist of the offence in 
this indictment ; the obtaining the goods 
being an overt act only. It is not ne- 
cessary to state that the goods are the 
property of any person, there may be a 





couspiracy to obtain them from the mere 
possession of another. [Lord Denman, 
C. J., referred to Rez v, Norton, (8 C & 
P. 196); 22. v. Martin, (8a & E. 481).] 
Those were indictments for obtaining 
goods by false pretences, and it is materi- 
al to state the property in the goods, un- 
der the 7 & 8 Geo. 4, c. 29, s. 53, in or- 
der that the defendant might plead the 
prosecution in bar to a charge of larceny 
on the same facts. [Lord Denman, C, J, 
In R. v, Martin we held it material be- 
cause for aught that appeared the de- 
fendant might have obtained his own 
goods.| ‘L'liat presumption is negatived 
here by the allegation that the defendants 
conspired “to cheat and defraud” the 
prosecutors of the goods. Besjdes, a man 
may commit a larceny of his own goods 
in the hands ofa bailee. In R. v. Ma- 
carty, (2 Lord Raym. 1179), the proper- 
ty in the hats which were the subject of 
the indictment, was not laid in the prose- 
cutor. [Patteson, J— They were laid 
as the goods “ipsius T. C.” the prosecu- 
tor.]| Yes, but only in the introductory 
part of the indictment, which is not tra- 
versable. The object of laying the prop- 
erty is merely to identify the person 
against whom the offence was committed. 
[ Patteson, J.—In 1 Chit Rep. 698, an in- 
dictment for a conspiracy to defraud, and 
for defrauding J. W. of divers goods, 
was held sufficient.]| That is a direct 
authority. ‘The verdict has cured this 
objection, for the finding of the jury, 
that the defendants defrauded the pro- 
secutors of the goods establishes the 
title of the latter. 

HHumfrey and James, (Chambers with 
them), contra—It is laid down in all 
books of authority as a general rule, that 
the property in the goods must be stated 
in the indictment, R. v. Richardson (1, 
M. & Rob. 402) is not distinguishable 
on principle. [Lord Denman, C. J.— 
The words cf this. indictment are similar 
to those under which we held an indict- 
ment for obtaining goods bad, for the 
defect pointed out here.] In R. v. Peck, 
(9 dol. & Ell. 686), the goods were 
necessarily the property of the person 
defrauded. [Coleridge, J.a man may 
conspire to obtain his own goods.] That 
would not be an offence unless they were 
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in the hands of a Bailee and the prop- 
erty would be laid in the Bailee. [Cole- 
ridge, J.—would not a conspiracy to 
obtain goods not in esse be proveable 
under the last count ?] That count is 
more vague than the indictment in R, v. 
Gill, (2 B. & Ald. 204), and the court 
has never been inclined to extend that 
decision. [ Patteson,’J.—This objection 
does’ not appear to have been taken in 
1 Chitt. 628: No, and the substance 
only of the indictment is given in the 
report of that case. If the defendants 
were acquitted on this indictment, and a 
second was preferred laying the property 
in the goods in tlie prosecutors, the de- 
fendants could tot plead autrefois acquit, 
for the identity of the offence would not 
appear by the record. 

Lord Denman, C. 3.—The first count 
charges the defendants with conspiring to 
obtain of and from diverse liege subjects, 
to wit. Thomas Tarn, and others, divers 
goods and merchandize, and to cheat 
and defraud the said liege subjects of the 
same. The question is, whether that is 
a sufficient charge of conspiracy, and the 
doubt raised has reference to the pro- 
perty in these goods to describe the pro- 
perty in them, has been held essential in an 
indictment, though not going to make up 
the legal quality of the criminal act itself ; 
it has been held to be essential as part of 
the description of the goods and chatfels, 
if the owner was known, or in some 
other way if he was unknown, because 
the defendants are entitled tu protect 
themselves against a second indictment 
for the same offence. This count char- 
ges them with conspiring to obtain divers 
goods of and from A. B: I find no pre- 
cedent for holding that to be a sufficient 
statement of the ownership, we may sup- 
pose it to be possible that the goods were 
the property of the defendants themselves. 
It was answered that if that was the case, 


they could not * cheat and defraud ” any | 


person of them. That may be true ; but 
still the prosecutor may think proper to 
charge them witha fraud. I think that 
count is bad. Then the fourth count is 
still more general. [His Lordship read 
it.] It is obvious that any objection to 
the first count applies with still more force 
here. The most general form that has 





yet been sanctioned by the court was that 
in FR. v. Gill; but there. it appeared 
that the object of the fraud was the goods 
of the prosecutors. ‘This indictment 
passes the line of aJl former decisions. 

Parrerson, J.—The offence is not 
laid in the usual way with intent to. de- 
fraud, but the variation is perhaps im- 
material. The averment that the de- 
fendants conspired ‘by subtle means 
and devices to obtain goods” does not 
import fraud, for the goods may be their 
own, and wrongfully detained by the 
prosecutors, Then, is the omission 
supplied by force of the words “ cheat 
and defraud?” we should give far too 
much force to those words if we so held ; 
indeed we should almost establish that 
it would be enough to charge a conspi- 
iracy to cheat and defraud, without say- 
ing more. 

Wiuiams, J.—The case of R. v. Gill, 
is often mentioned as one of great lax- 
ity. The argument that tne words 
“cheat and defraud” import property 
may, by analogy, be carried to any ex- 
tent. For instance, in an indictment for 
lareeny of goods, it may be said that the 
word “steal” implies that they belong 
to somebody other than the prisoner; 
and that an indictment for burglary in a 
house, not described by ownership, nec- 
essarily imports that the house was not 
in the occupation of the prisoner, be- 
cause he would not “ burglariously ” 
enter a house which was his own. 

CoLeripGE, J., concurred.—Rule ab- 
soute. ) 





IN BANKRUPTCY. 





U.S. DISTRICT COURT * THE SOUTHERN 
DISTRICT OF NEW-YORK. 
The Hon. S. R. Berts presiding. 
In the Matter of Onz1n Brown, a Bank- 


rupt. 


A Petition for a Decree in Bankrptcy was filed by 
B., on the 18th of February, in whien were inserted 
three Promissory Notes amounting to $400. On the 
7th February preceding, a suit in Chancery had 
been commenced against B. and his former partner P. 
At the time the suit was commenced P. delivered to 
B.’s Attorney, (who is the Anpmnes fos prosecuting 
B.’s petition in Bankruptcy) at B.’s request, the 
notes in question, for. the purpose of being’ given 
over to the General Assignee ;~Held that B:’s At. 
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torney has alien on the notes to satisfy his taxable 
costs, including Solieitor and Counsel fees up to the 
time B.’s petition for a Decree in Bankruptcy was 
presented, und also the cost of the reference. 


Tuis case was submitted for the opin- 
ion of the Court on written arguments; 
the facts appear in the Judgment of his 
honor. 

Berts J:—This is a question of lien 
on a bankrupts effects for costs in the 
Court of Chancery of both Counsel and 
Solicitor. 

The petitioner named in his inventory 
as part of his effects, three promissory 
notes drawn by R. F. Harrison, amoun- 
ting to $400. 

The petition was prepared by the 
attorney claiming the lien, and was filed 
the 18th of February. On the 7th of 
February a suit in Chancery had been 
commenced against the bankrupt and his 
former partner, Pinkney and the attor- 
ney was employed to defend that suit. 

At the same time the notes in ques- 
tion were put in the attorney’s hands by 
Pinkney, at the bankrupts request, and 
according to the bankrupts testimony, 
for the purpose as he belieyes, of being 
given over to his assignee in bankrupt- 
ey: though as soon as he knew they 
were inthe attorney’s hands he expressed 
a wish that the attorney might get his 
costs out of them. 

The question presented is, whether 
the attorney can retain these notes to 
satisfy his costs in the Chancery Suit, 
including Solicitor and Counsel fees? 

The right of lien on the part of an at- 
torney in respect to papers of his client 
not appertaining to the case in which 
his charges accrue, is unquestioned. 
It is placed in the English and American 
Courts upon a sifMlar footing, (2 Kent 
640; 2 Petersdoff, 461; Cross on Liens 
Ch. 15; 12 Wend. 261 ; 4 Paige 501; ib. 
647 ; 1 Paine, 622). 

And it is unrestricted except when 
the papers are carried and deposited 
under some speeial trust or qualification, 
which amounts to a waiver of lien by the 
attorney receiving them, or which pre- 
vents its vesting by the special character 
of their delivery. 

These distinctions are considered and 
marked by the cases referred to in the 
authorities cited. 





It becomes necessary then only to 
consider the special circumstances of 
the deposit of ‘these notes, and decide: 
whether they were such as to withdraw 
the case from the operation of the 
general rule of lien. ‘The case of Fos- 
ter (5 Law Reporter, 55,) elaborately 
discussed by Judge Story, does not 
trench on this doctrine. As between 
the attorney and his client there could 
be no question upon the facts of the 
right to retain, the manner the notes 
were deposited and received, supplying 
no evidence of a waiver of the lien in 
behalf of the bankrupt. Indeed, the 
Court would probably demand more in 
every case, in order to cut off such 
security, than a mere intimation that the 
deposit is to answer a particular purpose 
or the signification “of a desire or expec- 
tation by the client when he places his 
papers with his lawyer, that they may 
not be chargeable for balances due or to 
become due him. 

An express agreement should be ob- 
tained from the attorney, or at least 
strong circumstances be proved con- 
ducing to shew his consent to such ex- 
emption. 

If the controversy was between at- 
torney and client, upon the state of facts 
presented by the case, there could 
therefore be no ground for hesitation in 
declaring the right of lien unimpaired. 

The Bankrupt Act, Section 2, in terms 
recognizes and confirms all liens valid 
by the local law; and accordingly the 
assignee in this question, if he is not 
limited to the mere rights of the bank- 
rupt in this behalf stands on no better 
ground than any third party in interest 
would occupy. 

The statute gives him no advantages 
because of his official character, and he 
must therefore shew that upon general 
principles, the lien did not attach or was 
waived in respect to the creditors whom 
herepresents. 

Mr. Pinkney, the person who delivered 
the notes to the attorney has not been 
examined, but it is manifest from the 
direct and cross examination of the 
bankrupt on this point that the under- 
standing between him and the attorney 
subsequently was, that the notes had 
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been placed there to go into the hands 
of the assignee. 

The bankrupt afterwards and before 
the petition was filed, expressed his 
hopes that the attorney might get his 
costs out of them, as he had no other 
means to pay him: all which shows 
plainly enough that the bankrupt under- 
stood and intended when the notes 
were passed to the attorney that they 
should be devoted to the assignee, and 
that the attorney should be his deposi- 
tary agent for that purpose. 

His own intention is not sufficient to 
render this so. The acquiesence of the 
attorney must be also established. 

The fact supposed to imply in such as- 
sent is, that the inventory of the bank- 
rupt setting forth these notes as part of 
his estate was drawn up and filed under 
the direction of the attorney. It is 
urged that this act, is inconsistent with 
the attorney’s possessing them under 
a right of lien, or believing that he did, 
and necessarily imports that he took 
them as stake holder for the assignee 
and for the benefit of the creditors of 
the bankrupt. 

The fact is no doubt evidence tending 
to that conclusion, but it is by no means 
of a decisive character. 

The right of property in the notes 
still remained in the bankrupt, and his 
attormey might consistently with an in- 
tent to maintain his own security on 
them, set them out as part of the bank- 
rupt’s estate. 

Supposing he had execution out and 
a lien thereby on the bankrupt’s personal 
property, placing such personal property 
on an inventory as belonging to the 
bankrupt would not be regarded as 
proving an intent to relinquish the exe- 
cution lien. 

It at most would be but equivocal 
evidence, and would require some fur- 
ther act or declaration to give point or 
certainty to it. 

Furthermore, this lien is but a contin- 
gent claim, and might never interefere 
with the disposition of the notes by the 
assignee. Ifthe costs protected by it 
had been otherwise satisfied or the suit 
had ceased without making costs, these 
papers would belong absolutely to the 





bankrupt, and accordingly he ought in» 
strictness to set them forth in his in- 
ventory as part of his estate, and 
although his schedule would have furn- 
ished a more exact representation of the 
state of his affairs if he had specified this 
contingent liability, yet his omitting. to 
do so without knowledge whether the 
notes would be ultimately ehargeable 
with it or not, and without design to 
deceive or mislead his creditors, would, 
on his part be no such false statement 
of his effects as to vitiate his proceed- 
ings. 

Such statement of thtse assets would 
not be regarded incompatible with their 
standing as a contingent or collateral 
security for costs that might accrue 
against him. : 

What the principal might do without 
compromitting himself, the attorney 
might aid in doing, and not be held as 
called upon to disaffirm, or as in any 
way therein affirming by his silence, 
such acts as inconsistent with his right 
of lien. 

Putting the case in a stronger point of 
view, that the attorney was mortgagee of 
real or personal estate, which the bank- 
rupt set forth in his inventory without 
notice of the mortgage lien, such par- 
ticular could never divest the security of 
the attorney. It would not prevent that 
condition in his relationship to the sub- 
ject matter which compelled him to speak, 
or afterwards be precluded froin asserting 
any right incompatible with the represen- 
tation on the schedules, becanse the pro- 
ceeding has no connection with the sale 
or disposition of the effects, whereby a 
bona fide or innocent party might be 
induced to purchase or receive them by 
means of such tacit assent to the full 
right of property in the bankrupt. 

The lien of attorneys, when it justly 
occurs, is a privilege favoured by the pol- 
icy of the law of this state (12 Wendell 
262; 6 John’s Ch. R. 317; 4 Cowen, 
416; and no rule of decision is exacted 
by the bankrupt law, that necessarily in- 
terferes with that principle. 

I think it a plain doctrine deducible 
from the cases, that the privilege of the 
attorney will not be withdrawn from him 
in favour of the client without a manifest 
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intent on his part to waive it, and the 
bankrupt law gives to creditors in this 
behalf no higher rights than could be ex- 
ercised by the bankrupt. 

By solemnly asserting the validity of 
antecedent liens, the act would seem to 
import that it was alike its policy to up- 
hold preferences of that character, as to 
establish equality in the distribution of 
the bankrupts estate in other respects. * 

I do not discuss the effect of the desire 
expressed by the bankrupt to the attor- 
ney previous to filing his petition, that 
the notes might gerve us means of paying 
his costs, because I consider the lien per- 
fect without regard to the intent of the 
bankrupt, and I find no satisfactory evi- 
dence that it was subsequently waived | 
directly or by implication on the part of 
the attorney. 

The next consideration is the extent 





of that privilege, and whether it termi- 
nates on the presentation of the petition, 
or continues to run so long as the busi- 
ness to which it appertained remains in 
charge of the attorney ? 

The point was in effect decided by the 
circuit court in Chapman’s case. 

The court held the petition, and pro- | 
ceedings iu Bankruptcy to be a dedica- 
tion of the bankrupts estate, to the pur- | 
poses of the act and if he was ultimately | 
decreed bankrupt, that his assignee took | 
every species of interest existing in him, | 
both at the time of the decree and when’ 
the petition was filed. The power and 
interest of the bankrupt in respect to his 
estate ceased on the presentation of his 
petition, and he could not be allowed to 
appropriate any part of it, in satisfaction 
of existing demands or for his own neces- 
sities. 

Subsequent demands from whatever 
‘source they accrue, can take no preference 
’ over other debts unless they, came within | 
the provisions of the fifth section. 

The petitioner by the terms of the act, 
is deemed a bankrupt, on his voluntary 
representation of his inability to pay his | 
debts and after he is so declared by the | 
court, the decree w!'l necessarily retro-act 
so as to cover all the estate belonging to 
him at the time of his becoming bank- 
rupt. All persons therefore dealing with 
him stand upon the same footing whether | 


it be after the petition filed or the decree 
rendered. . 

The Circuit Court of the first circuit, 
has decided that no process of law from 
a state court can be allowed to arrest the 
property of a bankrupt after his petition 
tiled, (5 Law Reporter, 56,) considering it 
entirely subject to the disposal of the 
Court of Bankruptcy from that period. 

The courts in this district do not exer- 
cise a like remedy, but they proceed upon 
the recognition in part of the principle 
upon which that relief is based in the 
first circuit; it is here, held, that the 
property of the bankrupt is placed pro- 
visionally under the custody of the law 
by the act of Congress, to be rendered 
entirely subordinate to that law, when a 
decree of bankruptcy shall be rendered. 

The petition to most purposes under 
our law has an effect equivalent to the 
commission in England. The party is 
by it brought under the jurisdiction of the 
court and as it marks the period of bank- 
ruptcy, the estate of the bankrupt, so 
soon as the bankruptcy is decreed, is 
subjected t6 the operation of the law 
from the same period. 

In England, the attorney’s lien ona 
bankrupt’s papers for business" done, 
anterior to the bankruptey is -preserved 
him (4 Taunt 807 ; 2 Barn. & Cres. 616) 
and so itis, if the proceedings are con- 
tinued to judgment after the bankMptcy, 
on a suit commenced before notwith- 
standing the money belongs exclusively 
to the assignees (Cross on liens 210;) but 
that is manifestly because his services 
are for the benefit of the estate. . 

After a fiat in bankruptey the attorney 
is regarded as having no further lien on 


| papers, ‘of which he had the right of cus- 


tody to that time (Cross 208; 1 Rose 
395; 2 Rose 19). 
The result of my reflections upon the 


case is, that the attorney has a lien upon 


those notes for all costs accrued in his 
business for the bankrupt anterior to the 
presentation of the petition and the priv- 
ilege terminates at that period. He isto 
be regarded as then acting on the indi- 
vidual responsibility of his client; the 
costs accruing afterwards have no pref- 
erence, they would not even be a :debt 
proveable under the bankruptcy. 
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The remaining inquiry is, whether the 
lien is limited to solicitor’s or attorney’s 
fees co nomine, or extends to professional 
services as counsel also ? 

The principle upon which the right of 
lien rests,is not peculiar to the relation- 
ship of client and attorney. It grows out 
of the common law privilege that every 
operative has to retain the materials 
placed with him and upon which his 
services are rendered until those servi- 
ces are compensated. (4 Taunt 807 5 
Law. Reporter. 55). 

With the mechanic the implied hy- 
pothecation is restricted to the articles 
upon which his labor or skill is expended 
{Story’s Bailment 286; 287). But 
actors may retain a consignment to 
reimburse antecedent balances (Story’s 
Agency) had for like reason, attorney’s 
are allowed to hold papers placed with 
them by a client for whatever cause, un- 
til satisfaction of all personal dues from 
him, or his general agency of attorney. 
(Cross on Liens 108). 

No case in the English books refers 
to any privilege of counsel, of this char- 
acter. 

This is not for the want of ability to 
maintain an action for his compensation, 
but because there is no such privity be- 
tween him and the cliant awaiting to the 
course of practice there, as to raise an im- 
plication that the papers of the client were 
to be in his custody at all, much less to be 
there asa guaranty for the payment of his 
compensation: and. it may also be added, 
probably for the further reason, that the 
law will not create by implication cumu- 
lative liens but-will call for direct evidence 
of a double hypothecation to different 
parties for the same general object. © 

The methods of business in the courts 
of that county supply an. additional 
reason against the existence of a lien to 
counsel, for he is no attorney in the cause 
nor does he act in that capacity, and 
abstracts of papers and not the eriginals 
are put into his. hands for the purpose of 
consultation or argument and it will 
rarely happen that the papers of a client 
fall within his control except in the 
progress of a nisi prius trial. 

These considerations may furnish ad- 
equate reasons for a rule excluding the 





lien of counsel in England, and yet in 
application to our system of business, lay 
no foundation for the entire recognition 
of such rule here. 

In this case the counsel was copartner 
as attorney with the person appearing in 
that character, and our laws supply coun- 
sel a tariff of compensation which is taxed 
and recovered in the same manner as the 
fees of an attorney. ‘ 

The papers being confided to the same 
individual for services in both capacities, 
the same reason that imparts a lien to 
him as attorney would raise and upheld 
it also, to him as counsel. 

I do not discuss the bearing of the 
doctrine in cases where the counsel is not 
attorney or solicitor in the cause, and 
where the papers come to him through 
the attorney and not from the client. 
The English rule might perhaps fitly be 
applied in such a case, and the counsel 
be left to his general remedy, which :un- 
der our laws would give him a right to 
enforce payment of his compensation by 
suit at law (23 Wendell 57; 2 Dana 


233; 1 McCord 149; 4 Watts 334; . 


5 Serj. & R. 412; Addison 49; 5 Vern 
p. 338). 

But for the same reason that an attor- 
ney or solicitor has a lien for his taxable 
cost, I think the counsel when entiled 
to the lien can claim it for no more than 
the taxable items of his services, at least 
where the rights of third parties intervene. 

To this extent the Jaw adjusts and li- 
quidates the contract between client and 
counsel and when he adds to his claims 
as attorney .those of counsel also, it is 
meet that the privilege accorded in the 
one case should reach to no greater ex- 
tent in the other. 

It seems to me. every principle upon 
which this species of lien is conceded, is 
fully satisfied by allowing it to cover those 
demands which are fixed by law, and are 
the subjects of taxation, and ifin any case 
as against the client himself, the tacit 
hypothecation may be retained to abide 
and cover a verdict upon quantum mer- 
uit, claims it would be sanctioned by the 
Courts, but with great hesitation and cir- 
cumspection when interests and rights: 
become vested in those securities on be. 
half of third parties and strangers. ~ 
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Ordinarily a client’s papers in the 
hands of his lawyer, serve as security for 
existing demands and to cover also those 
that may subsequently arise during the 
continuance of the deposit ; acting in that 
way in the capacity of a moveable or 
opening mortgage embracing prospective 
‘liabilities alike with those: subsisting at 
the time. 

Plainly the operation of the security is 
limited to the interests of those immedi- 
ate parties and cannot thus supersede the 
rights of others accruing in the mean 
time. It is exceedingly doubtful whether 
an express mortgage of real or personal 
estate would be allowed to cover future 
advances to the prejudice of intervening 
ereditors(4 Kent 176). 

“Ifa doubt might be raised in respect to 
amexpress mortgage when the party stip- 
stipulated security in terms to act prospec- 
tively, I should think a mere tacit 
pledge should never receive a construc- 
tion giving it an’ ascendency over the 
rights of third parties, without means on 
their part to arrest or limit it. 

I shall declare in this case that the 
notes are security for taxable costs of 
counsel and attorney, up to the time the 
bankrupt’s petition was presented and 
also: the costs of the reference, ordered on 
this application. 

The notes are to be delivered the 
assignee; ‘out of the first proceeds of 
which he shall pay the costs aforesaid, 
and apply the balance if any, to the gen- 
éral purposes of the assignment.' 


IN CHANCERY. 


Berokt tHe Honoraste Murray Horr- 
man, Assistant V. C. 
Joun Woop vs. Josep Gostine Junr., 

and Hirau his wife—Sept. 14, 1841. 
Where an infant executed a Mortgage of real estate, 

and after’ coming of age remained in possession 

thereof, and claimed it as his. own; held that by 
so doing be had confirmed the conveyance, and that 
the ‘Mortgagee was entitled to a Decree for a sale. 

Bowne, for the complainant. 

Judah, for the defendants. 

Tne facts of the case are detailed in 
the judment of his honor. 

Tue Assistant Vice CHANCELLOR :— 
The bill is to foreclose ‘a Mortgage exe- 
cuted by the defendant, Joseph Gosling, 
to Robert J. Murray, and assigned to the 











Robert J. Murray had 


complainant. 


‘conveyed the premises in question to 


Gosling by deed, dated the Ist of May, 
1839, and the mortgage was dated the 
same day, and given to secure the eon- 
sideration money. To this bill a plea 
has been put in setting up the infancy of 
the defendant at the time of the execu- 
tion of the instrument, and averring 
that he has in no manner ratified or con- 
firmed them since his. arrival at age.— 
The premises mortgaged, are known as 
No. 89, First Street... The defendant 
came of nge on the 21st of October, 
‘1839. . It is sworn to by the father of the 
defendant, that he has a shop at No. 
89 First Street, and owns no other real 
estate. Latson states, that he was in part- 
nership with Gosling, from October 1839 
to January 1840, and that they occupied 
the shop in First Street, and he left Gos- 
ling in possession. Nanes proves occu- 
pancy until about four months previous 
to his deposition being taken in February, 
1841. He also deposes to admissions of 
Gosling, that he owned the property, and 
had morfgaged it to Wood. He adds, 
that he heard Gosling speak of his pay- 
ing Wood interest, from the proceeds of 
a note discounted by his partner Latson. 

Griffith, also proves possession of the 
shop, and Dewitt was employed by him 
as a workman, in the same place, in the 
fall of 1839, and worked there three or 
four months, the first time, Gosling told the. 
witness he was going to alter the building 
into a dwelling house. He was in pos- 
session of the premises shortly before this 
witness was examined. 

If the evidence of Latson, has to be 
entirely relied upon the facts connected 
exhibits D. and E. as to payment of the 
interest money, would be decisive against 
the defendant, but certainly it is so much 
shaken that it would te unsafe to decide 
upon it. 

Then} the question upon the evidence 
is reduced to this—whether the remaining 
in possession of the premises, and claim- 
ing them as his own, after coming of age, 
is such a confirmation of the conveyance 
to him and his Bond and Mortgage, as 
entitles the complainant to the usual rem- 
edies in this court, by a sale and a de- 





cree over for a deficiency. 
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In Lynde ys. Budel (2 Paige 191,) 
the infant not only continued in posses- 
sion after coming of age, but sold and 
conveyed the land. The Chancellor held 
that on coming of age, he could have re- 
linquished the land and received back the 
purchase money. He could not avoid the 
transaction in part and affirm it in part. 
If he avoided the Bond and Mortgage, 
the deed became void also. Ife had af- 
firmed the whole bargain, and made 
himself liable for the purchase money. 

In Deasin vs. Bengal. (I Dana’s 
Rep. 45) it wM& held that slight acts 
and circunstances were sufficient to con- 
firm the voidable acts of an infant after 
becoming of age. It has even been 
held that he is bound to give notice of 
disaffirmance within a reasonable time. 

In Brechenbridge vs. Ormsby (1 J. J. 
Marshall 252.) it was held that an act 
after coming of age, done with equal so- 
lemnity, with a deed of an infant will 
avoid it; and in the Eagle Com- 
pany vs. Lent. (1 Edwards’ Rep. 301) 
the Vice Chancellor sanctions the same 
doctrine. 

It seems therefore, very clear to me 
that the defence of the defeydant cannot 
be sustained and that there mist be the 
usual decree in the cause. 

TOE 


SUPERIOR COURT. 











Before Chief Justice Jones, and Judges 
Oakey and TaLLMADGE. 


Outver De Grant, and W11114M Barton 
vs. Bens. Granam, et al.—October, 
1842, 


Where a Bond and Mortgage is held as collateral se” 
curity for a judgment, and the judgment is after” 
wards assigned without naming the Bond and Mort- 

e, such assignment passes the collaterals, even 
though the assignee had no knowledge, at the time, 
of their existence. 

Where a judgment was assigned which was collateral- 
ly secured by a Mortgaze of real estate which had 
been foreclosed by a strict foreclosure: held that the 
legal effect of the assignment was to pass the in- 
terest of the assignors in the Mortgaged premjses, 
and that the assignors held the land as Trustees for 
the assignees of the judgment. 

A striet foreclosure of a Mortgage without a sale of 
the land, bars the equity of redemption, but does 
not extinguish the debt secured by a Bond or 
Covenant, except to the extent of the value of the 
land, to be ascertained in a suit at law upon such 
bond or covenant, 





| Whether such suit upon the bond or covenant, ope 


the equity of redemption, QUERE. ; . 


Tuls was an action 6na Promissory — 
Note, bearing: date the 18th: Oetober 
1838, made by one Henry Mc’Donough: 
for $60 payable. to the order of the de«i 
fendant at four months, and by them in- 
dorsed to the plaintiff. On the'trialythe: 
plaintiffs proved the making and indorse-: 
ment of the note with protest and notice.’ 
The defence set up was, the want and the’ 
failure of consideration for which the 
note was given It was, insisted ‘that: 
the consideration ‘of the: note » was) 
the assignment vy the plaintiffs'to the 
defendants of a certain judgment im 
favor of the plaintiffs against oR. J. 
Faulkner, and J. M. Faulkner, for $3;- 
600: that before the assignment of the 
judgment by the plaintiffs to the defen+: 
dants, the plaintiffs held a Mortgage 
upon certain lands in Chicago, as col+ 
lateral security for the judgment, which ' 
they had foreclosed by strict foreclo- 
sure, and that thereby they had satisfied : 
the judgment, and that the consideration’: 
of the note had thus failed. rg! 

It appeared in evidence that in ‘the 
year 1536, the plaintiffs sold a quantity 
of goods to R. 8S. Faulkner, to: the 
amount of about $3,200—that, J. S.., 
Faulkner, the brother of R. S. Faulkner, 
held a bond of S. B. Birdsell, for about 
3,000, secured by his mortgage on lands 
in Chicago. J. M. Faulkner at thetime 
of the purchase of the goods by R.'S. 
Faulkner, assigned this bond and mort-' 
gage to the plaintiffs as collateral.se+'' 
curity for the payment: of the price.of 
the goods—afterwards both the Faulk- | 
ners confessed a judgment to the plain- 
tiffs for the sum of $3600, the amount 
of the bill of goods with interest, and 
the plaintiffs continued to hold the : 
bond and mortgage as collateral security | 
to the judgment. In the autumn of 1837, 
proceedings were commenced on behalf . 
of the plaintiffs in Chancery at Chicago, 
for foreclosure of the mortgage, which 
were concludéd in August 1838; On 
the 13th Octaber 1838, the judgment ; 
was assigned by the plaintiffs to the 
defendants in the usual form with!a« 
covenant that the $3,600 was due, dnd . 
in consideration thereof the defetidants 
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indorsed three notes of $600 each, the 
note in suit being one of them. 

After the evidence was closed, the 
defendants’ counsel objected to the 

intiffs right to recover on the grounds 

fore mentioned as insisted upon in 
defence; the learned judge however 
overruled the objections and refused so 
to instruct the jury, to which exceptions 
were taken. 

The learned judge charged the jury, 
that the effect of the assignment of 
the judgment was to pass the title, also 
of the collateral security that the assig- 
nees of the judgment thereby became 
the owners of the bond and métgage, 
and upon a strict foreclosure, the title to 
the land vested in the plaintiffs as trus- 
tees for the assignees of the judg- 
ment, and that the land instead of the 
bond and mortgage became collateral 
security for the judgment, and that 
there was no failure of consideration 
that would vitiate the transaction, and 
that the plaintiffs were entitled to a ver- 
dict. Exceptions were taken to the 
learned judge’s charge, and the jury 
found for the plaintiffs. 

On motion for a new trial. 

Allen and Sherwood, for defendants 
relied upon the following points :— _ 

1. The objections to the plaintiffs 
recovery urged by the defendants coun- 
se] at the time, were well taken, and the 
justice erred in refusing to charge the 
jury to that effect, (15 John. R. 230; 
9 ‘Dew: 747; 89 Wend. 80, Chit. on 
Bills, 83, 89. 

2. The justice erred in charging the 
jury that the plaintiffs after the assign- 
ment of said judgment to the defendants 
held said bond and mortgage as trus- 
tees, and after the foreclosure held the 
title to said land as trustees for the 
defendants, and that the land by such 
foreclosure became the collateral se- 
curity, instead of said bond and mort- 

e. 

3. The Juistice erred in charging the 
jury that there did not appear to be any 
failure of consideration for the note in 
question, that would vitiate the contract, 
and that the plaintiffs were entitled to a 
verdict on said note. i 

H. B. Cowles, for the plaintiffs in- 





sisted upon the following points :— 

1, The note in question was founded 
upon a valuable consideration. 

2. The assignment of the judgment 
ipso facto passed with it the interest of 
the assignees in the mortgage and the 
mortgaged property, (whatever that in- 
terest was) and the assignors thereafter 
held that interest in trust for the benefit 
of the assignees. A strict foreclosure 
does not extinguish the mortgage, but 
only reduces it to the amount the land 
mortgaged is worth, and the land be- 
comes collateral tothe j&tdgment. The 
assignees have a right of action at. law 
or in equity to compel an assignment of 
that interest after a demand upon the 
assignors and refusal by them, Langdon 
vs. Bail, 9 Wend. 80, 84; Jackson ». 
Bayard, 5 Cow. 202 ; Herkimer, M. and 
H. Co. v. Small, 21 Wend. 273; 6, Mor- 
gan v. Plumb, 9 ib. 287. 

3. The Judge correctly decided the 
legal propositions submitted to him by 
the defendants counsel, and his charge 
to the jury is in accordance with law. 

° Cur ad vait. 

Jones C. J.—This is an action ona 
promissory note for $600, made by one 
Mce’Donough, payable to the order of the 
defendants and by them indorsed to the 
plaintiffs. The defence set up is want 
or failure of consideration. In support 
of this defence, it is in evidence, that 
this note and two others by the same 
makers for $600 each, were given for the 
purchase of a judgment against R. and J. 
Faulkner, held by the plaintiffs as se- 
curity for a debt of $3605. 

It appears that a debt had been con- 
tracted by Robert Faulkner with the 
plaintiffs for goods in the month of No- 
vember, 1836, and in order to secure the 
payment thereof, a bond and mortgage 
held by Joseph M. Faulkner, the bro- 
ther of Robert Faulkner, was assign- 
ed by him to the plaintiffs. This mort- 
gage was of forty acres of land at Chi- 
cago, and was given by one Samuel 
Birdsall to Faulkner. The Bond was 
not paid when it became due, and in or- 
der further to secure the plaintiffs, a bond 
was executed to them by R. and J. Faulk- 
ner for $6000, and a judgment was con- 
fessed on the Bond. 
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Previous to this judgment being sold 
to the defendants, the plaintiffs filed a 
bill to foreclose the mortgage, and ob- 
tained a decree, and got possession of 
the mortgaged land. The defendants 
now contend that the foreclosure of the 
mortgage operated in law as a satisfac- 
tion of the judgment debt, before the 
sale of it to the defendants, and that, 
therefore, the consideration for which 
the note was given never existed. But 
there was no pretence that the judg- 
ment was otherwise invalid. Although 
there was no notice given to defendants 
when they purchased the judgment, that 
this mortgage ever existed as collateral 
security, and, although it does not ap- 
pear that they knew of it, yet there is 
nothing to show that any fraud was prac- 
tised by the plaintiffs. By the assign- 
ment of the judgment, all the securities 
they held for it would in law pass with 
it, unless they had done something to 
divest themselves of any power over 
them. The foreclosure only changed 
the mortgage interest to an absolute in- 
terest in the land mortgaged, and the 
land still remains ,as security for the 
judgment. All that was covenanted in 


‘the present case was that the judgment 


remained in full force, and that no dis- 
charge would-be given on it, and that 
stipulation has not been violated. This 
is not like the case of premises sold for 
the satisfaction of a debt. The plain- 
tiffs hold the land still under the fore- 
closure only as security for the benefit 
of the assignees of the judgment. 
TattmapGeE,J.—The bond and mort- 
ge were asMoned to the plaintiffs, and 
were held by them as collateral securi- 
ty for the judgment against Faulkners. 
The assignment of the judgment, there- 
fore, to the defendants, passed the bond 
and mortgage as a collateral security, if 
the bond and mortgage at the time, hada 
legal existence, upon the ground that the 
assignment of the principal debt, always 
earries with it all collaterals, without 
naming them in the assignment ; and this, 
even though it be unknown to the as- 
signee, at the time, that such collaterals 
exist ; 9 Wend, 80, Langdon vs. Buel. 
But it is insisted that this bond and 





mortgage had no legal existence at the 
time the judgment was assigned. That 
it had then been foreclosed by the plain- 
tiffs, Grant and Barton, for their benefit, 
and by a strict foreclosure, without sale ; 
and that by means of such foreclosure 
Grant and Barton became seized of the 
mortgage premises in their own right, 
and the bond and mortgage beeame and 
was satisfied, and that such satisfaction 
of the collateral security was also a sat- 
isfaction of the judgment to which it 


-was collateral, being for a sum equal to, 


ér greater than the judgment: and that 
the judgment being thus discharged by 
the satisfaction of the collaterals, the 
assignment of it formed no valid consi- 
deration for the note upon which the 
present suit is brought. 

It becomes necessary, therefore, to 
enquire what was the effect of the strict 
foreclosure of the mortgage. 

Althougha strict foreciosure vests the 
absolute title of the mortgage premises 
in the legal owner of the mortgage, yet 
such foreclosure does not extinguish a 
covenant to pay, contained in the mort- 
gage, or discharge the debt secured by 
the bond to which it is collateral. If a 
suit at law be brought upon the bond or 
covenant after the foreclosure, the de- 
fendant may plead iu bar of the action 
such foreclosure, and that the: land 
is of sufficient value to satisfy the 
amount secured by said bond, 3 J. 
Ch. 330, Dunkley vs. Van Buren, and.al. 
2 Gallison, 152, Hatch vs. White. Onthe 
trial of the issue formed upon such a 
plea, the defendant will be entitled to a 
verdict if he prove the value of the land 
to be equal to, or greater than the debt ; 
and if it be of less value, then the jury 
will find such value a satisfaction of the 
bond pro tanto. 

Whether a suit upon the bond, after 
a strict foreclosure, opens the foreclo- 
sure, and revives the equity of redemp- 
tion, is not here to be considered. 

Upon this point there seems to be a 
conflict of authorities; Chancellor Kent 
and Judge Story, in the cases before 
cited, holding the opinion that the fore- 
closure is not thereby opened. | 
Considering then, the foreclosure in 
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question in this case, a strict foreclosure, 
it has thereby vested an absolute estate 
in Grant and Barton, the assignees of the 
mortgagee, and extinguished the debt 
to the extent of the value of the mort- 
gage premises ; and if the foreclosure of 
the mortgage were to operate as a satis- 
faction of the judgment. to which it was 
held as collateral, to «he same extent 
that it does the bond, as the case now 
stands, we are left en‘irely in the dark 
as to the amount of such satisfaction ; 


and we should be under the necessity of” 


sending the cause back for a new trial, 
to ascertain the value of the mortgage 
premises. 

But from the view:I take of this case 
the value of the land is quite immaterial. 
if this foreclosure, by the laws‘of Il- 
linois, extinguished ‘the debt secured by 
the bond, then the ‘mortgage premises, 
barred of the equity of redemption, be- 
came the collateral security for the judg- 
ment, in lieu of the same premises sub- 
ject to the equity of redemption. 

The assignment‘of the judgment to the 
present defendants, after such foreclosure 
earried with it as ‘collateral security the 
absolute right to <he land, instead of the 
bond and mortgedze; and until the as- 
signees of the “mortgage, the present 
plaintiffs, in wise names it was fore- 
closed, execute “deed for the premises to 
the present dendants, they hold the 
title in trust forXhe defendants. 

Why should: party, who holds a bond 
and mortgage ; collateral security for the 
payment of afebt,and pursues the legal 
remedies, up@i such collaterals, which 
do not eventu@ in the collection of any 
money, but ry:rely in perfecting a title 
which was ig-ohate when assigned, there- 
by become. '‘*und to take such title in 
extinguishmgot of the original demand. 

Is it not ng -e reasonable and just, that 
the mortgag4 premises, with the title per- 
fected, shou!® still remain collateral se- 

‘ curity for ths payment ‘ofthe demand, 
than that the; party to whom it was as- 
signed, as sisch security, shall be forced 
to receive th2 land in satisfaction of his 
debt. But it may be said the present 
plaintiffs were not forced to take the land, 
as they miyht have had a decree of sale 
instead of ~ strict foreclosure. ' 





This is probably so; but as they might 
lawfully take either, they ought to 
exercise a sound descretion in determin- 
ing which decree they would take. It is 
not improbable that at the time this de- 
cree was entered,a sale of the premises 
cou!d not have been made without the 
most ruinous sacrifice of the property, 
and consequently of the interest of the 
person who assigned the mortgage, as 
a collateral security. Was then the as- 
signees bound, either to sacrifice the in- 
terest of the assignor, by a sale at a time 
of such general depression, or them- 
selves become the owners of the land, in 
extinguishment of their right to be paid 
their debt in cash ? I think not—If' the 
assignees, consulting the interest of their 
original debtor, for the security of whose 
demand they held the mortgage, elected 
to take a decree for a strict foreclosure, 
even through such decree cancelled the 
bond, (which it did not) they then held 
the land as collateral security for the 


debt. 

The case of Langdon vs. Buel before 
cited, involves all the essential princi- 
ples I have been discussing in this. 

In that case, promisory notes were 
given for a debt, and a mortgage of chat- 
tels given as collateral seeurity for the 
notes. 

The notes were afterwards negotiated 
to one Pitcher without any assignment 
of the mortgage ; and, for aught that ap- 
pears, without the endorsee of the notes 
having any knowledge of the existence 
of the mortgage. The 2 decided 
that the transfer of the notes passed the 
mortgage of the chattels if transferred 
before the stipulated time of pay- 
ment of the mortgage, or the absolute 
title to the chattels, if transferred after. 
Southerland,who delivered the opinion of 
the Court, says—‘“ A mortgagee of per- 
sonal property, upon the failure of the 
mortgagor to perform the conditions of 
the mortgage, acquires an absolute title 
to the chattels,” citing 8 J. R., 96 and 7 
Cow. 290. He thenadds: “Ifthe notes 
were assigned to Pitcher before they 
became due, and before the mortgage 
was forfeited, the incohate interest of the 
mortgagee must have passed with them. 
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If the transfer of the notes was after 
they fell due, and subsequent to the for- 
feiture of the mortgage, then the assign- 
ment operated as a transfer of the inte- 
rest of the mortgagee whatever it might 
have been in the mortgaged chattels. 

Here then is a case, where the equity 
of redemption of chattels is barred, and 
the legal title to the chattels absolutely 
vested in the mortgagee, yet it is held, 
that a subsequent assignment of notes, 
to which the mortgage was collateral, 
passed the absolute title to the chattels 
as collateral security of the notes. 
Whether, therefore, we consider the 
foreclosure of the mortgage in Illinois, 
as extinquishing the debt secured by the 
bond, or whether we consider the debt as 
still existing, and the land subject to be 
valued to, ascertain how far the fore- 
closure is a satisfaction, it forms no de- 
fence to the present action; because, in 
either aspect, the present plaintiffs, by 
operation of law, became the trustees of 
the defendants, and hold the title to the 
mortgaged premises, subject to their 
direction and control. 

The consideration of the three notes, 
upon one of which the present action is 
brought, was the assignment of a valid 
and subsisting judgment against the two 
Faulkners, and the equitable title of the 
mortgage premises, barred of the equity 
of redemption, as a collateral security 
for such judgment. This being a valid 
consideration for the note, the plaintiffs 
are eniitled to,judgment. 

Oakey J. concurred. 

TTS 


LETTERS OF AN ENGLISH STUDENT. 











F ROM AMBROSE HARCOURT, STUDENT ATLAW 
OF PUMP-COURT TEMPLE, TO MR. THOMAS 
PRINGLE OF TRINITY HALL, CAMBRIDGE " 


Letter 1. 
Dear Pringle, 

L pRoposE now, according to my pro- 
mise, toreport progress to you, as to 
how I get on. I trust we shall thus be 
able to assist each other, as we havetal- 
ready done. I intend to send you some 
hints as to books and course of reading, 
as I pick them up; and be assured I 
will »tell you what I think of all the 
judges’ when I have any right to form 





an opinion about them. I should first 
mention that I have got a snug set. of 
chambers here, up three pair of stairs, 
for which I pay 35/. a. year, and am 
gradually getting some books. I have 
got all the Common Pleas Reports com- 
plete, and.am going on with the King’s 
Bench. 

And first, as a friend, let me tell you, 
that London ‘puts one quite out of con- 
ceit with Cambridge. The fewer airs 
we give ourselves for any ‘distinction 
taken there, the better we shall thrive 
in the Temple. Many people, I find, 
hardly ‘know what a wrangler means, 
and the master of Trinity loses all his 
terror and authority within sound of 
Bow bell. So much in your ear, although 
I dare say you will hardly believe me. 

You know I have ran up and kept my 
terms for two years. Since I came to 
town, I have been looking out busily for 
a pleader. Brooks (you remember 
Brooks of St. John’s ?) wanted me very 
much to go to Mr. Supples, who has got 
ten or eleven pupils; but on the whole 
I have preferred Mr. Barnaby, who takes 
only three. He is really a very nice fel- 
low; and I cannot only ask him any 
question that I want, but he seems to 
take a pleasure in talking to his pupils 
and giving them advice, I had no idea, 
indeed, that a a pleader could be so well 
informed and agreeable as Barnaby is; 
and Iam just fresh from a long lecture 
from him, of which I will give you the 
benefit. I-should tell you it was after 
work was done in the evening, (for I go 
to chambers in the evening, for which 
I get great praise) and I had loitered 
until tea came in, (for Mr. B. lives in 
chambers,) and I chanced to say I was 
half through a new novel, and would go 
home and finish it. 

Beware what you do,” said he, “ Har- 
court. ‘The lady Common Law loves to 


lie alone.’ This isa homely rule, but 


there is none more true among the truest 
of trueisms. Let a lawyer beware of 
literature; if he loves it, let him con- 
ceal his passion from every one. His 


_shirt may be what color he pleases; 
‘his nails may rival a draft-board; his 
habits in all other respects be regular or 


irregular; but do not let the most 
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sneaking kindness for poetry or romance 
ever be told of him, This is a harsh 
rule, and I lay it down for your guidance 
with some pain; but, like most other 
rules based‘on extensive experience, it 
will be found to be a sound one. 

What is wanted ina lawyer, is to be 
able to give the whole of his faculties 
at the precise required moment to the 
particular cause in which he is engaged. 
To be able to givé this assistance to his 
client, his whole soul should be absorb- 
ed. He should have nothing whatever 
to distract him; he should live, move, 
and have his being in the matter in hand ; 
he should have no other pursuit, no city 
of refuge ; his retreat should be cut off; 
his ships should be burned; his whole 
existence should be merged in the suc- 
cess of the individual cause in which he 
isengaged. This state of isolation must 
be gained to produce the lawyer—the 
attorney, in a great extent, but certain- 
ly the barrister. The want of it is the 
cause of so many failures in the law 
by so many clever men, and the suc- 
cess obtained by so many common- 
place men. Mix in professional circles, 
and how vividly will this strike you 1— 
Take one half of the successful lawyers 
of the day, and it must be admitted that, 
out of Court, they are very stupid fel- 
lows ‘indeed, not up to the mark on the 
average information of the day ; yet, put 
them in their own places, see them con- 
ducting a cause, and you will be sur- 
prised how much they can produce that 
is wanted ; how all their energies are 
awakened ; how they are able to bring 
into play every faculty they possess, 
and how superior they are in action to 
much clever ermen, who heave not en- 
tered into the pursuit with the same in- 
tensity and single mindedness. What, 
therefore , is the most necessary thing for 
success in the law ?—simply to enter 
into.it heart and soul ; and, all others re- 
nouncing, to cleave solely to it. 

‘Now one of the most dangerous 
rivals to the class of men who study the 
law, is, unquestionably, literature ; and 
I have no hesitation in saying, Harcourt, 
that such is the facination that I must 
caution the student from having any 
thing whatever todo with it. He had 





far better not listen at all tothe syten, 
however fast he may fancy he has bound 
himself to Coke upon Littleton. I re- 
commend him to avoid all poetry, all nov- 
els together; but if he will read, let him 
not, as he values his hope of success, let 
him not write a line. «Let him not 
trust himself to put pen to paper. But, 
as there are degrees.in folly, he may, I 
admit, do worse than even this; he ma 

print what he has written, and if once he 
gets this length, all further idea of com- 
manding great success is gone for ‘ever. 
Let him be ever so good a lawyer, it will 
never be believed. His reputation will 
gradually ooze away. Very middling law- 
yers have written very middling books. 
Very bad lawyers have written very good 
books; but no lawyer of any thing like 
first-rate eminence and practice ever pub- 
lished a work of imagination. Whether 
they could have done so or not, I don’t 
know; bnt they never did, (I speak not, 
of course, of law books). On the con. 
trary, if they have in secret committed 
such an offence, they have carefully con- 
cealed it. When Blackstone began the 
study of the law, he bade farewell to the 
muse, and never afterwards wrote a 


line. When Pope said of Lord Mans-: 


field. 
‘How sweet an Ovid was in Murray lost,’ 

Murray took it as avery high compli- 
ment. ‘The muses might weep, but the 
attorneys flocked to King’s Bench walk. 
A practising lawyer might very properly 
maintain an action against any man who 
accused him of writing a novel, and Iam 
sure that twelve out of the fifteen Judges 
would so hold.” 

Thus he discoursed, and as we have 
both dabbled in literature, I sent it to you 
for your instruction. To confess the truth, 


it made such an impression on me that I 


went home and burnt five chapters of a 
capital novel that I wrote in the vacation, 
and am determined henceforth to stick to 
Tidd. I will write again shortly. 
Your’s truly, 

AmproseE Haxrcovrt. 


Pump Court, Temple, Jan. 4th, 1842. 


We regret to find there are many ‘typo; raphieal 
errors in our last number, which we shall notice in our 
next. 
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